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The employer failed to file or filed false quarterly unemployment tax reports; and is subject to civil 
penalties as allowed by Idaho Code 372-1372 of the Idaho Employment Security Law. 
The Determination of Employer's Civil Penalty dated March 7, 2007 (corrected during the 
hearing to be March 7,2008) is hereby AFFIRMED. 
TOTAL CIVIL PENALTY DUE THX IDAHO DEPARTMENT OF LABOR IS $150.00. 
The employer's request for an appeal hearing is NOT TIMELY. 
The Determination of Employer's Civil Penalty dated December 7,2007 is hereby AFFIRMED. 
TOTAL CIVIL PENALTY DUE THE IDAHO DEPARTMENT OF LABOR IS $75.00. 
HISTORY OF THE CASE 
The above-entitled matter was heard by Janet C. Hardy, Hearing Officer of the Idaho Department 
of Labor, on April 30,2008, by telephone in the City of Boise, in accordance with 572-1368 (6) 
of the Idaho Employment Security Law. 
The employer, Vernon K. Smith, Jr., was present in the hearing and provided evidence. John 
Gibson, his "volunteer" office manager, appeared as a witness and provided testimony. 
The Idaho Department of Labor was represented in the hearing by Richard Jones, 
unemployment insurance area supemisor, who appeared and presented evidence. 
Exhibits #1 through #11 were entered into the record. 
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ISSUES 
.The issues before the Hearing Officer are (I) whether the employer willfully failed to file or filed 
false quarterly unemployment tax reports; (2) whether the employer is subject to civil penalties 
as allowed by Idaho Code §72-1372, Idaho Employment Security Law; and (3) whether a timely 
request for an appeal hearing was filed according to $72-1361 of the Idaho Employment Security 
Law. 
FINDINGS OF FACT 
Additional facts or testimony may exist in this case. However, the Appeals Examiner outlines only 
those that are relevant to the decision and those based upon reliable evidence. Based on the 
exhibits and testimony in the record, the following facts are found: 
1 .  This employer was identified as one with a history of late filing of the employer quarterly 
unemployment insurance tax reports. Three of the fow quarterly reports beginning with 
the fourth qumter of 2006 and ending with the third quarter 2007, had been untimely 
filed. 
2. On December 27, 2007, the employer was notified by the Department that businesses 
failing to file reports or pay taxes on a timely basis would be subject to civil penalties, 
beginning with the fourth quarter of 2007. 
3. The employer's fourth quarter 2007 report (for the period October 1 -December 3 1,2007), 
was due January 3 1,2008. It was not filed until March 10,2008. 
4. On March 7,2007 (corrected during the hearing to mean March 7,2008), the Department 
issued a Determination of Employer's Civil Penalty and assessed a civil penalty of 
$150.00. On April 3,2008, the employer filed a timely appeal of the Determination. 
5. The employer does not dispute the fourth quarter 2007 report was filed late. A former 
employee hired on October 1, 2006 to take care of filing the reports and other office 
related duties was terminated on September 19, 2007 when it was discovered she had 
been embezzling funds from the employer. At that point, an investigation began, which 
involved law enforcement, and the former employee (Tammy Martinez) had criminal 
charges filed against her. The case is still pending. 
6. The investigation conducted by the employer was very tedious and time consuming, 
especially in light of his day to day activities in his law practice. With the assistance of 
Mr. Gibson, the employer found unopened mail; reports that had not been filed with a 
variety of government agencies; and a myriad of other problems. 
7. It is noted this is the employer's second civil penalty determination. 
8. On December 7, 2007, the Department issued a Determination of Employer's Civil 
Penalty and assessed a civil penalty of $75.00 for failing to file the third quarter 2007 
report on a timely basis. The Determination was mailed to the employer's address of 
record. 
9. On April 22,2008, the employer filed an appeal of the Determination. 
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10. The employer does not dispute he did not file an appeal of the third quarter 2007 civil 
penalty determination until April 22,2008. 
AUTHORITY 
Section 72-1372 of the Idaho Employment Security Law provides that: 
(1) The following civil penalties shall be assessed by the director: 
(a) If a determination is made finding that an employer willfully filed a false report, a 
monetary penalty equal to one hundred percent (100%) of h e  amount that would be 
due if the employer had filed a correct report or two hundred fifty dollars ($250), 
whichever is greater, shall be added to the liability of the employer for each quarter 
for which the employer willfully filed a false report. For the purposes of this 
section, a false report includes, but is not limited to, a repod for a period wherein an 
employer pays remuneration for personal services which meets the definition of 
"wages" under section 72-1328, Idaho Code, and the payment is concealed, hidden, 
or otherwise not reported to the department. 
(b) If a determination is made finding ihat an employer willfidly failed to file the 
employer's quarterly unemployment insurance tax report when due, the director 
shall assess a monetary penalty equal to: 
(i) Seventy-five dollars ($75.00) or twenty-five percent (25%) of the amount 
that would be due if the employer had filed a timely quarterly report, 
whichever is greater, if the employer had not been found in any previous 
determination to have willfully failed to file a timely quarterly report for any 
of the sixteen (16) preceding consecutive calendar quarters; or 
(ii) One hundred fifty dollars ($150.00) or fifty percent (50%) of th e amount that 
would be due if the employer had filed a timely quarterly report, whichever 
is greater, if the employer had been found in any previous determination to 
have willllly failed to file a timely quarterly report for no more than one (1) 
of the sixteen (16) preceding consecutive calendar quarters; or 
(iii) Two hundred fifty dollars ($250.00) or one hundred percent (100%) of the 
amount that would be due if the employer had filed a timely quarterly report, 
whichever is greater, if the employer had been found in any previous 
determination or determinations to have willfi~lly failed to file a timely 
quarterly report for two (2) or more of the sixteen (16) preceding consecutive 
calendar quarters. 
(2) At the discretion of the director, the department may waive all or any part of the 
penalties imposed pursuant to this section if the employer shows to the satisfaction of the director 
that it had good cause for failing to comply with the requirements of this chapter and rules 
promulgated thereunder. 
IDAPA 09.01.35.132 (04) of the Idaho Administrative Code provides: 
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Employers who are liable to pay tax contributions, or who have elected a cost reimbursements 
option in lieu of tax contributions, shall submit quarterly report forms in any form or medium 
designated by the director or his authorized representative. Ref. 67-4702, Idaho Code. (4-1 1-06) 
IDAPA 09.01.35.01 1 GENERAL PROVISIONS. The following Unemployment Insurance Tax 
Administration Rules are adopted pursuant to Section 67-4702, Idaho Code. (4-1 1-06) 
.O1 Quarterly Reporting. Subject employers shall report all wages paid for services in covered 
employment each calendar quarter. In the event a subject employer does not pay wages during a 
calendar quarter, the employer shall file a quarterly report indicating that no wages were paid. Ref. 
Sec. 72-1337, Idaho Code. (3-22-07) 
.02 Contribution Due Date. Contributions are due on or before the last day of the month 
following the calendar quarter except if the last day of the month falls on a weekend or holiday, in 
which case the next workday is the due date. Ref. Sec. 72-1349, Idaho Code. (3-19-99) 
IDAPA 09.01.35.040 COMPROMISE OF PENALTY AND CIVIL PENALTY. Pursuant to 
Section 72-1354, Idaho Code, the director or his authorized representative may, for good cause 
shown, compromise the amount of penalties owed on an employer account. An employer shall 
submit a request in writing for compromise of penalties, setting forth the reason@) for the 
delinquency, and attaching any available evidence supporting the request. (4-1 1-06) 
.O1 Good Cause. An employer has good cause for the failure to timely pay contributions or for 
compromise of civil penalties when, in the opinion of the director or his authorized representative, 
the employer has established that one (1) of the following criteria has been met: (4-1 1-06) 
a. The reason for the delinquency was beyond the reasonable control of the employer. 
Examples of circumstances that are beyond the reasonable control of the employer include, but are 
not limited to, the following: (3-19-99) 
1. Departmental error, including but not limited to providing the incorrect information 
to the employer or not fivnishing proper forms in sufficient time to permit timely payment of 
contributions; (3-1 9-99) 
... 
11. Death or serious illness or injury to the employer or the employer's accountant or 
members of their immediate families; (3-1 9-99) 
iii. Destruction by fire or other casualty of the employer's place of business or business 
records; or (3-19-99) 
iv. Postal service delays. (3-19-99) 
b. The delinquency was due to circumstances for which the imposition of penalties 
would be inequitable. (3-19-99) 
c. Good cause is also established in the case of an employer who has never received a 
status determination, who has never paid any contributions to the director, who voluntarily 
approaches the Department to inquire as to whether workers are engaged in covered employment, 
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and the failure to pay contributions was due to the employer's good faith belief that the employer 
was not a covered employer pursuant to the provisions of Idaho Employment Security. Ref. Sec. 
72-1354, Idaho Code. (7-1-05) 
Idaho Code Section 18-1 01 (1) states: 
1. The word "wilfully", when applied to the intent with which an act is done or 
omitted, implies simply a purpose or willingness to commit the act or make the omission referred to. 
It does not require any intent to violate law, or to injure another, or to acquire any advantage. 
"Willllly" implies simply a purpose or willingness to commit the act or make the omission referred 
to. It does not require any intent to violate law, in the sense of having an evil or corrupt motive or 
intent. It does imply a coilscious wrong, and may be distinguished from an act maliciously or 
corruptly done in that it does not necessarily imply an evil mind, but is more nearly synonymous 
with "intentionally," "designedly," and therefore not accidental. Mever vs. Skyline Mobile Homes, 
99 Idaho 77,589 P.2d 89 (1979). 
Section 72-1368 (3) of the Idaho Employment Security Law provides that a determination shall 
become final unless, within fourteen (14) days after notice, as provided in subsection (5) of this 
section, an appeal is filed by an interested party with the department. 
Section 72-1368 (5) of the Idaho Employment Security Law provides that a notice shall be 
deemed to be served if delivered to the person being served or if mailed to his last known 
address, service by mail shall be deemed complete on the date of mailing. 
IDAPA .09.01.06.012.01 provides: 
.01. Filing of an Appeal. An appeal shall be in writing, signed by an interested party 
or representative, and shall contain words that, by fair interpretation, request the appeal process 
for a specific determination, redetermination or decision of the Department. The appeal may be 
filed by delivering if or faxing it, to any Job Service office or to the Appeals Bureau of the 
Department, 3 17 W. Main Street, Boise, Idaho 83735-0720. The date of personal delivery shall 
be noted on the appeal and shall be deemed the date of filing. A faxed appeal that is received by 
a Job Service office or the Appeals Bureau by 5:00 p.m. (as of the time zone of the office 
receiving the appeal) on a business day shall be deemed filed on that date. A faxed appeal that is 
received by a Job Service office or the Appeals Bureau on a weekend or holiday or after 5:00 
p.m. on a business day shall be deemed filed on the next business day. An appeal may also be, 
filed by mailing it to any Job Service office or to the Appeals Bureau, Idaho Department of 
Commerce & Labor, 317 W. Main Street, Boise, Idaho 83735-0720. If mailed, the appeal shall 
be deemed to be filed on the date of mailing as determined by the postmark on the envelope 
containing the appeal, unless a party establishes by a preponderance of the evidence that but for 
error by the U. S. Postal Service, the envelope would have been postmarked within the period for 
timely appeal. If such a postal error is established, the appeal shall be deemed to be timely filed. 
Ref. Sec. 72-1368(6), Idaho Code. (5-3-03). 
The Idaho Supreme Court has held that it is mandatory and jurisdictional that a protest be filed 
within the statutory time limit. Fouste vs. Department of Employment, 97 Idaho 162, 540 P.2d 
1341 (1975). 
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CONCLUSIONS 
The employer failed to file its fourth quarter 2007 unemployment tax report by the due date of 
January 3 1,2008. 
The employer has not established good cause for failing to file timely quarterly unemployment 
insurance tax reports. The civil penalty assessed by the Department is appropriate. 
The fourth quarter 2007 total civil penalty due the Department is $250.00. 
The employer failed to file its appeal of the Determination issued December 7,2007 on a timely 
basis. 
The Determination has become final as of December 21,2007 and cannot be changed. 
The third quarter 2007 total civil penalty due the Department is $75.00. 
Hearing ~f f ickr  
u 
Date of Mailing May 1,2008 Last Day To Appeal May 15,2008 
APPEAL RIGHTS 
You have FOURTEEN (14) DAYS FROM THE DATE OF MAILING to file a written appeal with 
the Idaho Industrial Commission. The appeal must be taken or mailed to: 
Industrial Commission 
Attn: Unemployment Appeals 
3 17 W. Main St. 2nd Floor 
P.O. Box 83720 
Boise, Idaho 83720-0041 
Or transmitted by facsimile to (208) 334-2321. 
If the appeal is mailed, it must be postmarked no later than the last day to appeal. An appeal filed 
by facsimile transmission must be received by the Commission by 5:00 p.m., Mountain Time, on 
the last day to appeal. A facsimile transmission received after 5:00 p.m. will be deemed received by 
the Commission on the next business day. A late agpeal will be dismissed. Appeals filed by any 
means with the Appeals Bureau or an Idaho Department of Labor local office will be accepted 
by the Commission. TO EMPLOYERS WIIOARE INCORPORATED: Ifyoufile an appeal with 
the Idaho Industrial Commission, the appeal must be signed by a corporate ofj%cer or legal counsel 
licensed to practice i7z the State ufldahu m d  the signature must include the individual's title. The 
Commission will not consider appeals submitted by employer representatives who are not attorneys. 
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Ifyou request a hearing before the Commission or permission to j l e  a legal briex you must make 
these requests through legal counsel licensed to practice in the State of Idaho. Questions should be 
directed to the Idaho Industrial Commission, Unenzployment Appeals, (208) 334-6024. 
If no appeal is filed, this decision will become frnal and cannot be changed. 
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APPEALS BUREAU 
IDAHO DEPARTMENT OF LABOR 
3 17 WEST MAIN STREET / BOISE, IDAHO 83735-0720 
(208) 332-3572 / (800) 621-4938 
FAX: (208) 334-6440 
CERTIFICATE OF SERVICE 
I hereby certify that on May 1,2008, a true and correct copy of Decision of Appeals Examiner 
was served by regular United States mail upon each of the following: 
VERNON K SMITH JR 
1900 MAIN ST 




IDAHO DEFT OF LABOR 
317 W MAIN ST 
BOISE ID 83735-0760 
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-- 
95-15-' 08 17: 22 FROB-Vernon n Smith 2083451129 T-028 P002/002 F-502 
Idaho Industrial Commission 
Am. Unemployment A3eals 
3 17 West Main Street, 2 Floor 
P.O. Box 83720 
Boise, Idabo 83720-004 1 
VERNON K, SMITH 
Al7ORNEY AT LAW 
1900 W. MAIN STREET 
801SE. IDAHO a370a 
May 15,2008 
RE: Vernon K. Smifh Jr. 
Avveal of Hearing Officer Decision dated May 1,2008 
TO WHOM IT MAY CONCERN: 
I do respectfuly appeal the May 1,2008 Decision of the Hearing Officer, Janet C. 
Hardy, as not only do the cinvmstances se 
2008, not comport with the content of her 
also, pmuiiut to IDAPA 09.01.35.040, sub 
Ms. Hardy on April 30, 2008, which est 
explain and justify the untimely filing o 
Deprutment o f  Labor is attempting to assess pen 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
VERNON K. SMITH, JR., ) 
EMPLOYER ACCOUNT #0000829110, 1 IDOL #9114-P-2008 
1 
Employer, 1 NOTICE OF 
VS. 1 FILING OF APPEAL 
1 
IDAHO DEPARTMENT OF LABOR. 1 
i 
F I L E D  
/ 
Respondent. 1 MAY 2 Q 2008 
1 INDUSTRIAL COMMlSSiON 
PLEASE TAKE NOTICE: The Industrial Commission has received an appeal from a 
decision of an Appeals Examiner of Idaho Department of Labor. A copy of the appeal is enclosed. 
Documents that are already part of the record or file will not be copied. 
Further action will be taken by the Industrial Commission in accordance with its Rules of 
Appellate Practice and Procedure, a copy of which is enclosed 
PLEASE READ ALL THE RULES CAREFULLY 
The Commission will make its decision in this appeal based on the record of the proceedings 
before the Appeals Examiner of the Idaho Department of Labor. To request a briefing schedule or 
hearing, refer to Rule IV(A) of the Rules of Appellate Practice and Procedure. 
EMPLOYERS WHO ARE INCORPORATED: Please refer to Rule VIII before making any 
request for a hearing or briefing schedule. 
INDUSTRIAL COMMISSION 
3 17 W MAIN ST 2ND FL 
POST OFFICE BOX 83720 
BOISE IDAHO 83720-0041 
(208) 334-6024 
NOTICE OF FILING OF APPEAL - 1 
CERTIFICATE OF SERVICE 
I hereby certify that on the 20' day of May, 2008 a true and correct copy of the Notice of 






IDAHO DEPARTMENT OF LABOR 
317WMAINST 
BOISE ID 83735-0760 
APPEAL AND DISC: 
VERNON K SMITH JR 
1900 W MAIN ST 
BOISE ID 83702-4973 
and hand-delivered to: 
DEPUTYATTORNEYGENERAL 
IDAHO DEPARTMENT OF LABOR 
3 17 W MAIN STREET 
BOISE ID 83735 
B & b  
Assistant Commission Secretary 
NOTICE OF FILING OF APPEAL - 2 
ATTDRNEY AT LAW 
1 9 0 0  W. MAIN  STREET 
BOISE, IDAHO 8 3 7 0 2  
2 0 8 . 3 4 5 -  1 1 2 5  
2 0 8 - 3 4 5 - 1  129 IFAX) 
May 15,2008 
Idaho Industrial Commission 
Attn: Unemployment ApzeaIs 
3 17 West Main Street, 2" Floor 
P.O. Box 83720 
Boise, Idaho 83720-0041 
RE: Vernon K. Smith Jr. 
Appeal of Hearing Officer Decision dated May 1,2008 
Docket No. 91 14-P-2008 
TO WHOM IT MAY CONCERN: 
1 do respectfully appeal the May 1, 2008 Decision of the Hearing Officer, Janet C. 
Hardy, as not only do the circumstances set 
2008, not comport with the content of her 
also, pursuant to IDAPA 09.01.35.040, s 
Ms. Hardy on April 30, 2008, which est 
explain and justify the untimely filing of th 
Department of Labor is attempting to a 


LAWRENCE G. WASDEN 
ATTORNEYGENERAL 
CRAIG G. BLEDSOE - ISB# 343 1 
CHERYL GEORGE - ISB# 4213 
Deputy Attorneys General 
Idaho Department of Labor 
3 17 W. Main Street 
Boise, Idaho 83735 
Telephone: (208) 332-3570 x 3183 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
VERNON K. SMITH JR., 
EMPLOYER ACCOUNT #0000829110, 1 
) 
Employer, ) IDOL NO. 91 14-P-2008 
VS. 1 
) NOTICE OF APPEARANCE 
STATE OF IDAHO, 1 
DEPARTMENT OF LABOR, 1 F I L E D  
1 
Respondent. ) MAY 2 1 2008 
1 INDUSTRIAL COMMISSION 
TO THE ABOVE?-NAMED PARTIES: 
Please be advised that the undersigned Deputy Attorney General of the Legal Bureau of the 
Idaho Department of Labor hereby enters the appearance of said attorneys as the attorneys of record 
for the State of Idaho, Department of Labor, in the above-entitled proceeding. By statute, the 
Department of Labor is a party to all unemployment insurance appeals in Idaho. 
NOTICE OF APPEARANCE, p. 1 
DATED this a f d a y  of May, 2008. 
I HEREBY CERTIFY that a copy of the foregoing NOTICE OF APPEARANCE, was 
4 
mailed, postage prepaid, this &day of May, 2008, to: 
VERNON K SMITH JR 
1900 W MAIN ST 
BOISE ID 83702-4973 
JOHN TAYLOR 
IDAHO DEPARTMENT OF LABOR 
317 W MAIN ST 
BOISE ID 83735-0760 
NOTICE OF APPEARANCE, p. 2 
05-27-'08 10:46 FROM-Vernoh 6 Smith 
VERNON K. SMITH 
AnORNEY AT LAW 
1900 West Main Street 
Boise, Idaho 83702 
Idaho State Bar No. 1365 
Telephone: (208) 345-1 125 
Fax: (208) 345-1 129 -  
BEFORE THE INDUSTRIAL COMMISSlON OF THE STATE OF @ ~ o G  
) 
VERNON K. SMITH, SR., ) lDOL #9114-P-2008 
EMPLOYER ACCOUNT #0000829110 ) 
) REOUEST FOR BRIEFING 




DEPARTMENT OF LABOR, 1 
1 
Respondent. 1 
COMES NOW The Employer 
Rule 4A, Rules of Appellate 
Commission establish a briefmg schedule in the a 
Dated this 27" day of May 2008. 
Attorney for Employer 
REQUEST FORBRU?FiXG S C D U L E  P. 1 
CER'l'IFICATE OF SERVICE 
1 HEREBY CERTIFY That on the 27' day of May 2008, I caused a true and correct 
copy of the above and foregoing to be delivered to the following persons at the following 
addresses as follows: 
Idaho hdurbial Commission U.S. Mail 
P.O. Box 83720 f ' /? 
Boise, Idaho 83720-0041 ( ) Hand Delivered 
. . . .. -. . . ., . ... . .,, 
Cheryl George 
Deputy Attorney Geneml 
Idaho Department of Labor 
3 17 West Main Street 
Boise, Idaho 83735 
,REQUEST FOR BRIEFING SCHEDULE P. 2 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
VERNON K. SMITH, JR., 1 
EMPLOYER ACCOUNT #0000829110, 1 
Employer, 
VS. 
IDAHO DEPARTMENT OF LABOR, 
Respondent. 
F I L E D  
JUN - 5 2008 
fNDUSTRIAL COWiMlSSlORl 
IDOL #9114-P-2008 
ORDER DISMISSING APPEAL. 
Employer, Vernon K. Smith, Jr., appeals to the Industrial Commission a Decision issued by 
Idaho Department of Labor ("IDOL" or "Department") ruling him responsible for civil penalties as a 
consequence of an untimely quarterly tax report. The Appeals Examiner determined that because 
Employer's protest was untimely, the Determination of Employer's Civil Penalty is final. 
The Appeals Bureau mailed the Appeals Examiner's Decision to Employer on May 1,2008. 
The Appeals Examiner's Decision contained instructions for filing an appeal directly with the 
Commission in a timely manner. In this case, the last day for filing an appeal with the Commission 
was May 15, 2008. There are no allegations that Employer's receipt of the Appeals Examiner's 
Decision he wishes to appeal was delayed. Nevertheless, Employer's request for review was 
transmitted to the Commission via facsimile after 5:00 p.m. on May IS, 2008. 
Idaho Code $72- 1368(6) provides that a decision of an Appeals Examiner shall become final 
fourteen (14) days after sewice of notice of the decision, unless within that time, a claim for review 
is filed with the Commission. This Section also provides that notice is deemed sewed when it is 
mailed to a party at its last-known address; sewice by mail is deemed complete on the date of 
ORDER DISMISSING APPEAL - 1 
mailing. The Idaho Supreme Court has ruled that the statutory requirements governing the right to 
appeal under the Employment Security Act are mandatory and jurisdictional. Unless a party appeals 
a decision within fourteen (14) days of the date notice is given, that party loses the right to have a 
decision reviewed. Fouste v. Department of Employment, 97 Idaho 162,540 P.2d 1341 (1975). 
Because Employer filed his appeal with the use of a facsimile machine, a specific rule applies 
to determine when it was "filed" for purposes of ascertaining whether it was filed on time. Rule 2 
(D)(1) of the Rules of Appellate Practice and Procedure Under the Idaho Employment Security Law, 
effective, as amended February 1, 2001, provides that appeals transmitted by facsimile to the 
Commission and received by 5:00 p.m. on a business day are deemed filed on that day. The time 
stamps on the face of the appeal document establish Employer commenced the transmission of his 
appeal at 17:22 and it was received by the Commission at 17:32 on May 15,2008, leaving no doubt 
that Employer transmitted his appeal after 5:00 p.m. on that date. Accordingly, Employer's appeal in 
this case is deemed filed on May 16,2008, one (1)  day after the expiration of the appeal period. The 
Idaho Supreme Court has ruled that an appeal filed as little as one day late is untimely and therefore 
outside of the Commission's jurisdiction. Obenchain v. McAlvain Construction, Inc., 143 Idaho 56, 
137 P.3d 443 (2006). 
We note that Employer has also filed a request that the Commission establish a schedule for 
briefs, so that Employer may argue the merits of his appeal of the Appeals Examiner's Decision. 
(Employer's request, filed May 27,2008). Because the Commission lacks jurisdiction in this matter, 
there is no reason to allow Employer an opportunity to file a brief. Therefore, Employer's request for 
a briefing schedule is DENIED. 
ORDER DISMISSING APPEAL - 2 
ORDER 
Employer's appeal is DISMISSED. This is a final order under Idaho Code 9 72-1368(7). 
DATED this 9 day of 2008. 
CERTIFICATE OF SERVICE 
I hereby certig that on the &day of &.24- 2008, atrue and correct copy of 
Order Dismissing Appeal was served by regular United States mail upon each of the following: 
VERNON K SMITH JR 
1900 W MAIN ST 




IDAHO DEPARTMENT OF LABOR 
317 W MAIN ST 
BOISE ID 83735-0760 
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VERNON K. SMITH 
ATTORNEY AT LAW 
I900 West Main Street 
Boise, Idaho 83702 
Idaho State Bar No. 1365 
Telephone: (208) 345-1 125 
Fax: (208) 345-1 129 
BEFORE THE INDUSTRIAL COMMISSION OF TNE STATE OF IDAHO 
1 
VERNON K. SMITH, JR., ) IDOL #9114-P-2008 
EMPLOYER ACCOUNT #0000829110 ) 
) MOTION FOR RECONSIDERATION .,. . 
1 ..... ,--2 Employer, .. - o,:: .. 
i;) 
) < .. 
1 ...,..., <::: v. -. .". .,: -.>, -2:. 
1 r> >J !-'j 
) 
C.;? 
IDAHO DEPARTMENT OF LABOR, . , I. . - 
) 
7, ..- ,- 
--.r ci 
A - 'U Respondent. ) t7 -- . .
) 
ii) - !ii 
3 - ..-: 
4. 
COMES NOW The Employer above-named, through counsel, Vernon K. Smith, 
and pursuant to Rule IOE, Rules of Appellate Practice and Procedure, does request the 
Commission reconsider its recent ruling as follows: 
1. The Final Order signed and entered of Record by the Commission on June 5, 
2008, has the effect of adopting erroneous findings of fact and conclusions of law, contrary 
to law, as the Commission is of the belief "Employer's request for review [Notice of 
Appeal] was only transmitted to the Commission via facsimile after 5:00 p.m. on May 15, 
2008", and has not taken into consideration the fact the original "hardcopy" of Employer's 
May IS, 2008 Notice of Appeal was also served upon the Idaho Industrial Commission by 
sending the same by First Class U.S. Mail on May 15, 2008, postmarked May 15, 2008, 
strictly in accordance with Rule 2D(2), Rules of Appellate Practice and Procedure, and the 
Commission has no legal basis for dismissing the appeal in this matter. The Affidavit of 
ORIGINAL 
John M. Gibson, contemporaneously lodged herewith, is sworn verification that Employer's 
Notice of Appeal was served upon the Idaho Industrial Commission by U.S. Mail on May 
15,2008. 
Claimant does request this Commission reconsider and reverse its June 5, 2008 
Order Dismissing Appeal, in accordance with the reasons set forth above, and then establish 
a briefrng schedule as previously requeste 
may argue the merits of this appeal of the 
Dated this 25" day of June, 2008. 
Attomey for Employer 
CERTIFICATE OF SERVICE 
I EIEREBY CERTIFY That on the 25% day of June, 2008, I caused a true and correct 
copy of the above and foregoing to be delivered to the following persons at the following 
addresses as follows: 
Idaho Industrial Commission ( ) U.S. Mail 
P.O. Box 83720 ( 1 Fax 
Boise, Idaho 83720-004 1 ( 
Hand Delivered 
Cheryl George 
Deputy Attomey General 
Idaho Department of Labor Hand Delivered 
3 17 West Main Street 
Boise, Idaho 83735 
VERNON K. SMITH 
ATTORNEY AT LAW 
1900 West Main Street 
Boise, Idaho 83702 
Idaho State Bar No. 1365 
Telephone: (208) 345-1 125 
Fax: (208) 345-1 129 
BEFORE THE INDUSTRIAL COMMISSION OF TEE STATE OF IDAHO 
1 
VERNON K. SMITH, JR., ) IDOL #9114-P-2008 
EMPLOYER ACCOUNT #0000829110 ) 
1 AFFIDAVIT OF JOHN M. GIBSON 
Employer, 1 





COUNTY OF ADA ) 
COMES NOW John M. Gibson, being first duly sworn upon oath, deposes and says 
as follows: 
1. That Affiant is over the age of eighteen, competent to testify before this 
Commission, and the statements contained herein are based upon Affiant's personal 
knowledge and facts known to him personally. 
2. That Affiant is the Office Manager for the Law Offices of Vernon K. Smith, 
and has been actively engaged in that position as Office Manager since 2002; that Affiant 
resides in Ada County, State of Idaho. 
ORIGINAL 
I --- r r r m  An m m ~  ad c r n m n l l  D 1 
3. That as Office Manager for the Law Offices of Vemon K. Smith, Affiant's 
responsibilities include assisting Mr. Smith in legal research and the preparation of 
documents which are to served in a timely manner with courts andlor state agencies. 
4. That on May 15,2008, at approximately 4:00 p.m., Affiant did undertake to 
process the "Notice of Appeal" and complete filing in this matter, and did undertake to read 
and understand the filing requirements and deadlines that are established in Rule 2D, Rules 
of Appellate Practice and Procedure. 
5. That following the final computer preparation of the Notice of the Appeal, 
Affiant did cause the document to be printed on gold-embossed letterhead stationary utilized 
by Mr. Smith when corresponding with other counsel, state agencies and the courts; that 
following that printing process, Mr. Smith signed the Notice of Appeal, from which Affiant 
made a single copy of the original which had been printed on the gold-embossed letterhead. 
6 .  That following the printing and copying process, Affiant did prepare a 
facsimile coversheet, and did proceed to fax the copy of the Notice of Appeal to the Idaho 
Industrial Commission, at 334-2321, 
7. That after Affiant verified that the facsimile transmission was complete, he 
prepared an envelope addressed to the Idaho Jndustrial Commission and placed the original 
copy of the Notice of Appeal in that envelope for mailing; that once the Notice of Appeal 
was sealed in the envelope, Affiant placed First Class Postage on the envelope by using the 
Pitney Bowes postage meter equipment maintained in the office which printed postage on 
the envelop; that the postage meter printed postage on the envelope and was dated May 15, 
2008, at approximately 5:30 p.m. 
8. That at approximately 5:35 p.m. on May 15, 2008, Affiant did mail the 
packet at the Distribution Center for the U.S. Postal Service, located on South Cole Road, 
Boise, Idaho, and did dispense the envelope containing the Notice of Appearance into the 
collection box; that it is Affiant's experience that when he dispenses mail to the U.S. Post 
Office Distribution Center at the South Cole location, that mail is delivered to the recipients 
in Boise the following business day. 
Dated this 25" day of June, 2008. 
,ND SUBSCRIBED 8 before me this 25" day of June, 2008. 
Lli*3b 
N o t m  Public for 1&b 
~ e s i d i n ~  at Boise, I ~ O  
My Commission Expires: 06/03/14 
CERTIFICATE OF SERVICE 
I ICDEREBY CERTIFY That on the 25" day of June, 2008, I caused a true and correct 
copy of the above and foregoing to be delivered to the following persons at the following 
addresses as follows: 
Idaho Industrial Commission ( ) U.S. Mail 
P.O. Box 83720 ( ) Fax 
Boise, Idaho 83720-0041 ( ) Hand Delivered 
Cheryl George 
Deputy Attorney General 
Idaho Department of Labor Hand Delivered 
3 17 West Main Street 
Boise, Idaho 83735 
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
VERNON K. SMITH, JR., 1 
EMPLOYER ACCOUNT #0000829110, 1 
\ 
F I L E D  
JUL 2 5 2008 
J 
Employer, ) IDOL #9114-p-%@&TRIAL COMMISSION 
v. 1 
) ORDER DENYING 




Employer filed a Motion for Reconsideration on June 25, 2008. Employer requests 
reconsideration of the Idaho Industrial Commission's Order Dismissing Appeal filed on June 5: 
2008. The Commission found that Employer faxed its appeal after 5:00 p.m. on the last day of the 
appeal period. Thus, the appeal is untimely and outside of the Commission's jurisdiction. 
In the motion, Employer argues that although the faxed appeal was untimely, the original 
hardcopy of Employer's appeal was meter marked May 15,2008, the last day of the appeal period. 
Although the envelope containing the hardcopy of Employer's appeal bears a timely postage 
meter mark, a private postage meter "stamp" only indicates the date on which postage was paid and 
applied to the envelope. The other date on the envelope, May 20, 2008, is that date on which the 
U.S. Postal Service took custody of Claimant's protest for the express purpose of delivering it to the 
Commission. As one court pointed out regarding which date to accept as the "filed" date, "a United 
States postmark is the most reliable means of accurately dating the mailing of an appeal in an 
unemployment compensation case. The date on aprivate postage meter can be readily changed to 
any date by the user; therefore it lacks the inherent reliability of the official United States postmark." 
Lin v. Unemployment Compensation Board, 735 A.2d 697,699 (Penn. Sup. Ct. 1999). We agree 
and therefore must rely on the postmark rather than the meter mark. 
ORDER DENYING RECONSIDERATION- 1 
Along with the motion for reconsideration, Employer submitted the Affidavit of John M. 
Gibson, Employer's office manager. Mr. Gibson's affidavit states that he printed the meter mark at 
approximately 5:30 p.m. on May 15,2008, and then delivered the packet to the distribution center for 
the U.S. Postal Service on South Cole Road, Boise, Idaho at approximately 5:35 p.m. on May 15, 
2008. Yet, the Postal Service postmark on Employer's envelope is dated May 20,2008. 
In Dominv v. Idaho Department of Employment, 116 Idaho 727,779 P.2d 402 (1989), the 
Idaho Supreme Court addressed circumstances similar to those in this case. In Dominy, Hill, an 
employer protesting a status determination, presented the affidavits of his attorney, his attorney's 
secretary, and the postmaster where the protest was mailed. Hill and his witnesses all presented 
testimony that the appeal had been prepared on April 10, several days before the expiration of the 
appeal period on April 14. The secretary for Hill's attorney testified that she deposited the appeal in 
the mail at the local post office on April 10. The postmaster stated that mail at that post office was 
forwarded on to the Boise post office for processing, usually the following day. However, the U.S. 
Postal Service did not actually postmark the envelop containing the protest until April 23. 
The Court reaffirmed its holdings in Striebeck and other cases on the issue, stating that 
appeals are deemed filed on the date they are postmarked. The Court ruled that "[tlhe conclusive 
presumption that arose from the postmark on Hill's request for an appeals hearing cannot be 
overcome by evidence that the request was mailed earlier." Dominv, at 729, 779 P.2d 404. We 
arrive at a similar conclusion in this case. 
The current case is also odd because the postmark is from Watsontown, PA. Yet the 
evidence and argument that Employer presented does not include an adequate explanation to 
overcome the presumption of the filing date created by the postmark. Employer filed its hardcopy 
appeal in this case on May 20,2008, the date the U.S. Postal Service applied its postmark to the 
ORDER DENYING RECONSIDERATION- 2 
envelope. Employer's faxed appeal was filed May 16,2008. Both dates are after the expiration of 
the appeal period. Thus, the Commission was correct when it found that it lacked jurisdiction to 
consider the merits of Claimant's appeal. 
Based upon the foregoing reasons, Claimant's request for reconsideration is hereby 
DENIED. 
IT IS SO ORDERED. 
/---- 
DATED this&$ay of dv 2008. 
INDUSTRIAL COMMISSION 
CERTIFICATE OF SERVICE 
2 5 3 a y  of $9 2008, a true and correct copy offhe I hereby certify that on - 
foregoing ORDER DENYING RECONSIDERATIO was served by regular United States mail 
upon each of the following: 
VERNON K SMITH JR 
1900 W MAIN ST 
BOISE, ID 83702-4973 
JOHN TAYLOR 
IDAHO DEPARTMENT OF LABOR 
317 WMAINST 
BOISE, ID 83735-0760 
r\ 
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VERNON K. SMITH 
ATTORNEY AT LAW 
1900 West Main Street , *fi,*,n c;:;: -k, :? i.;,: Ll,2 
(,%%,):) ,. L-1 
Boise, Idaho 83702 
Idaho State Bar No. 1365 $..-c,-!\ ,IFQ 7,:,,,,.;:., * L..L 
, ,,\, :,.. ; . ,, # , ,,..-. t ! . ~ ~ ~ ; c ~ ~ ! ~ '  Telephone: (208) 345-1125 ; , , , ~ , i l , j > .  ! ,<,: ,. , ' ' ' ' ' I  ' , ~' ~'" 
Fax: (208) 345-1 129 
BEFORE THE INDUSTlUAL COMMlSSION OF THE STATE OF IDAHO 
1 
VERNON K. SMITH, JR., 1 CASE NO. 
EMPLOYER ACCOUNT #0000829 I 10 ) IDOL #9114-P-2008 
1 
Petitioner - Employer - Appellant, ) NOTICE OF APPEAL 
v. 1 
) 
IDAHO DEPARTMENT OF LABOR, 
1 
Respondent. 1 
TO: THE IDAHO DEPARTMENT OF LABOR AND ITS ATTORNEY OF RECORD, 
CHERYL D. GEORGE, AND THE CLERK OF THE ABOVE ENTITLED COURT. 
1. The above-named Petitioner-Employer-Appellant does file his Notice of 
Appeal of those two orders entered by the Idaho Industrial Commission against Appellant, 
to the Supreme Court of the State of Idaho, which includes that Final Order entered by the 
Industrial Commission of the State of Idaho on July 25, 2008, denying Petitioner's Motion 
to Reconsider the Findings of Fact and Conclusions of Law, filed by the Industrial 
Commission on June 5, 2008, and that Commission Order Dismissing the Appeal, entered 
June 5,2008.. 
2. That Appellant has a right to appeal those orders, described in Paragraph I 
above, to the Idaho Supreme Court, as said orders are appealable under and pursuant to Rule 
1 l(d), I.A.R, and 5s 72-724 and 72-1368, Idaho Code. 
3. The preliminary statement of the issues on appeal, which Appellant does 
assert in this appeal, does currently include the legal concern whether Petitioner's Appeal of 
the Hearing Officer's Decision (HOD) dated May 1, 2008, as was served upon the Idaho 
Industrial Commission by facsimile transmission and by U.S. Mail on May 15, 2008, did 
legally and lawfully comply with the filing requirements prescribed by Idaho law and the 
Idaho Rules of Civil Procedure. 
Appellant does intend to address any other issues contained within these orders on 
appeal, and Appellant reserves the right to assert all appealable issues as may be framed in 
this appeal as provided for by Rule 17(f), I.A.R. 
4. A Reporter's Transcript was not created and therefore not requested for the 
proceedings.. 
5 .  Appellant does request the Standard Agency Record as automatically 
included under Rule 28, I.A.R., and in addition thereto, to hrthermore include all orders, 
pleadings, petitions motions and any affidavits, exhibits, memorandums, briefs and 
referenced attachments filed (or lodged) in this matter, specifically including those 
documents referenced to as: 
a. Decision of Appeals Examiner, filed May 1,2008. 
b. Petitioner's Appeal of Hearing Officer Decision dated May 1, 2008, served 
by facsimile transmission and by U.S. Mail May 15,2008. 
c. A true and complete copy of the envelope utilized to serve upon 
Respondents (by U.S. Mail) Petitioner's May 15, 2008 Appeal of Hearing Officer Decision 
dated May 1,2008. 
d. Order Dismissing Appeal, filed June 5,2008. 
e. Motion for Reconsideration, filed June 25,2008. 
f. Affidavit of John M. Gibson, lodged June 25,2008. 
g. Order Denying Reconsideration, filed July 25,2008. 
6. I certify: 
a. That a copy of this Notice of Appeal has been served on the 
Commission Reporter. 
b. That a Reporter's Transcript was not created and none is requested. 
c. That the estimated fee for preparation of the Clerk's Record and 
Reporter's Transcript has been requested and has either been paid or will be 
paid when required by the Clerk and Reporter. 
d. That the of Appeal. 
\ 
e. That service has keen made upon all parties requk\to be served 
pursuant to Rule 20, I.A.R. 
Dated this 4' day of September, 2008. 
Attorney for Petitioner -Employer 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on the 4'h day of September, 2008, I caused a tme and 
correct copy of the above and foregoing to be delivered to the following persons at the 
following addresses as follows: 
Idaho industrial Commission U.S. Mail 
P.O. Box 83720 
Boise, Idaho 83720-004 1 ( ' A d  Delivered 
Cheryl George U.S. Mail 
Deputy Attorney General 
Idaho Department of Labor 
3 17 West Main Street 
Boise, Idaho 83735 
nECEi\JED 
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VERNON K. SMITH, JR., 
Employer /Appellant, 1 
1 SUPREME COURT NO. 35651 
VS. 1 
) CERTIFICATE OF APPEAL 
lDAHO DEPARTMENT OF LABOR, ) 
) 
Respondent. ) 
Appeal From: Industrial Commission, 
James F. Kile, Chairman, presiding. 
Case Number: IDOL #9 1 14-P-2008 
Order Appealed from: Order Dismissing Appeal, filed June 5,2008 and 
Order Denying Reconsideration, filed July 25,2008. 
Representative for Employer/Appellant: Vernon K. Smith, Jr. 
1900 West Main Skeet 
Boise, ID 83702 
Representative for IDOL: Cheryl George 
Deputy Attorney General 
3 17 W. Main Street 
Boise, ID 83735 
Appealed By: 
Appealed Against: 
Notice of Appeal Filed: 
Appellate Fee Paid: 
Transcript: 
Dated: 
Idaho Department of Labor/Respondent 
September 4,2008 
Transcript has been ordered from Dean Willis. 
September 8,2008 Aa*eeqaqo@@bai 
Darlene Reed 
Assistant 
CERTIFICATE OF APPEAL - 1 
CERTIFICATION 
I, Darlene Reed, the undersigned Assistant Commission Secretary of the Industrial 
Commission of the State of Idaho, hereby CERTIFY that the foregoing is a true and correct 
photocopy of the Notice of Appeal filed September 4,2008; Order Dismissing Appeal, filed June 5, 
2008; and Order Denying Reconsideration, filed July 25,2008; and the whole thereof. 
DATED: September 8,2008 
CERTIFICATION OF RECORD 
I, Darlene Reed, the undersigned Assistant Commission Secretary of the Industrial 
Commission, do hereby certify that the foregoing record contains true and correct copies of all 
pleadings, documents, and papers designated to be included in the Agency's Record on appeal by 
Rule 28(3) of the Idaho Appellate Rules and by the Notice of Appeal, pursuant to the provisions 
of Rule 28(b). 
I further certify that all exhibits admitted in this proceeding are correctly listed in the List 
of Exhibits (i). Said exhibits will be lodged with the Supreme Court after the Record is settled. 
DATED this A B a y  of 
CERTIFICATION OF RECORD - (S.C. #35651 SMITH) 
BEFORE THE SUPREME COURT OF THE STATE OF IDAHO 
VERNON K. SMITH, JR., 
Employer/Appellant, 
) SUPREME COURT NO. 35651 
v. ) 
IDAHO DEPARTMENT OF LABOR, 
) NOTICE OF COMPLETION 
Respondent. ) 
TO: STEPHEN W. KENYON, Clerk of the Courts; and 
Vernon K. Smith for the Appellant; and 
Cheryl George for Idaho Department of Labor, Respondent. 
YOU ARE HEREBY NOTIFIED that the Clerk's Record was completed on this date and, 
pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been served 
by regular U.S. mail upon each of the following: 
Vernon K. Smith, Jr. 
1900 West Main Street 
Boise, ID 83702 
Cheryl George 
Deputy Attorney General 
Idaho Department of Labor 
317 W. Main St. 
Boise, ID 83735 
YOU ARE FURTHER NOTIFIED that pursuant to Rule 29(a), Idaho Appellate Rules, all 
parties have twenty-eight days from the date of this Notice in which to file objections to the Clerk's 
Record or Reporter's Transcript, including requests for corrections, additions or deletions. In the 
NOTICE OF COMPLETION - (S.C. 35651 SMITH) - 1 
event no objections to the Clerk's Record or Reporter's Transcript are filed within the twenty-eight 
day period, the Clerk's Record and Reporter's Transcript shall be deemed settled. 
DATED this 25& day of ,2008. 
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